Roth v. Pedersen is consistent with Chapman and addresses allegations that are
indistinguishable from those made against Intermountain here. 2009 UT App 313. In
Roth, the Utah Court of Appeals cited Chapman and held that under § 78B-3-404(2)(b) a
plaintiff who failed to allege that he consulted with a defendant about prior medical care
could not have been affirmatively misled into a delayed filing, and thus has not stated a
legally sufficient tolling allegation under Rule 9. Id. at *3-4.2! Consequently, the
plaintiff’s complaint was dismissed. Id.

Federal authorities also uniformly agree that Rule 9 applies to allegations of
fraudulent concealment meant to plead around an affirmative defense to a facially
untimely complaint. The treatise this Court cited in Tucker, for example, makes clear
allegations of fraudulent concealment meant to toll a limitations period “fall within the

heightened pleading requirement of Rule 9(b).” C. Wright & A. Miller, 5A Federal

21 In connection with his March 7, 2018 leave to amend ruling, the district court cited
Roth and concluded that “[a]lthough the Court [of Appeals] separately addressed the
fraudulent concealment exception to the statute of limitations, it appeared to be
addressing Plaintiff’s alternative fraudulent concealment claim when it held that under
Rule 9, that claim must be pled with particularity.” R.00315. In Roth, the Utah Court of
Appeals used the word “claim” without stating whether it intended to reference an
affirmative claim or an allegation of fraudulent concealment for tolling (a response to a
defense). 2009 UT App 313, at *3. In subsequently moving to dismiss Plaintiff’s FAC,
Intermountain supplied the district court with the appeal briefs in Roth. See R.00393-
466. Those briefs remove any ambiguity and demonstrate that no affirmative
concealment claim was ever made in Roth, and the Utah Court of Appeals applied Rule 9
to tolling allegations under § 78B-3-404(2)(b) that are indistinguishable from those made
here against Intermountain. Specifically, the plaintiff in Roth, as Plaintiff has tried to do
with Intermountain, relied exclusively on non-disclosure allegations. After these briefs
were provided, Plaintiff has not asserted that the Roth opinion addresses an affirmative
claim rather than possible tolling of the repose period due to affirmative fraud (i.e., a
response to an affirmative defense), and has otherwise failed to distinguish Roth.
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Practice and Procedure § 1297 (3" ed. 2017) (superseding § 1357 from 2nd ed.).
Additional treatises and federal law uniformly recognize Rule 9 applies to a plaintiff’s
allegations of fraudulent concealment meant to toll a limitation or repose period.??

B. Plaintiff’s remaining claims in the FAC fail to satisfy Rule 9(c).

The district court correctly recognized that Plaintiff makes no allegations of
affirmative fraudulent concealment because Plaintiff fails to allege Intermountain even
interacted with her, let alone caused her to delay filing her claims through affirmative

fraud.? Instead, Plaintiff’s allegations against Intermountain are almost exclusively that

22 See 1 Bus. & Com. Litig. Fed. Cts. § 7:57 (4™ ed. 2017) (“[Rule 9] applies where
fraudulent concealment is pleaded in anticipation of the affirmative defense of the statute
of limitations.”); 54 C.J.S. Limitations of Actions § 402 (2018) (a “plaintiff must allege
... fraudulent concealment with distinctness and particularity.”); 1d. § 420 (same); Ballen,
23 F.3d at 33637 (affirming dismissal because untimeliness was clear from the
complaint’s facial allegations and concealment allegations were inadequately pled under
Rule 9); Conerly, 623 F.2d at 119-20 (same); Summerhill, 637 F.3d at 879-80 (same);
Armstrong v. McAlpin, 699 F.2d 79, 88-89 (2" Cir. 1983) (same); Gulley v. Pierce &
Associates, P.C., 436 Fed. Appx. 662, 664 (71" Cir. 2011) (same).

23 This stands in contrast to Plaintiff’s allegations regarding Dr. Sorensen, whom the
district court found had allegedly engaged in “affirmative misrepresentation at the outset”
according to Plaintiff’s FAC, and that such an initial fraud allegation satisfies the
UHMA’s fraudulent concealment exception. R.00752. This conclusion, though not
required to support the district court’s correct finding that Plaintiff has failed to allege
any affirmative fraud by Intermountain “with any degree of particularity,” R.00751, is
inconsistent with Utah law. This Court in Allred ex rel. Jensen v. Allred held that tolling
fraud claims based on fraudulent concealment is appropriate only when the concealment
act is separate from (and therefore subsequent to) the alleged fraud. 2008 UT 22, { 37,
182 P.3d 337 (“It would be circular to toll the statute of limitations ... merely because the
defendant commits fraud or breaches a fiduciary duty without some further showing that
the defendant also concealed it from the plaintiff.” (emphasis added)). State and federal
courts routinely apply this principle from Allred to dispose of untimely claims, and
applied properly in this case, it provides an independent basis for dismissal of Plaintiff’s
claims against Intermountain. See, e.g., Blackburn v. Blue Mtn. Women's Clinic, 286
Mont. 60, 75 (1997) (“[F]ailure to disclose [must be] an act separate from the alleged act
of malpractice upon which the claim for professional negligence rests.”); Liddell v. First
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of general disclosure that PFO closure “has not been found to reliably reduce migraines,”
or at most, passive silence (“IHC made a deliberate and conscious decision not to inform
patients that they may have had a medically unnecessary surgery”). See, e.g., R.00130—
32 at |1 32-34 (emphasis added). Despite the absence of any supporting fraud facts,
Plaintiff alleges the bare legal conclusion that her claims against “Defendants” are saved
from facial untimeliness under the UHMA’s narrow affirmative fraudulent concealment
exception. R.00146 at { 108; State v. Watson Pharmaceuticals Inc., 2019 UT App 31, |
19, -- P.3d — (relying on Rule 9(c) to affirm dismissal with prejudice of conclusory fraud
claims “pleaded in the collective” against multiple defendants).

Despite this, the district court found Rule 9 inapplicable to an “affirmative
fraudulent concealment™ allegation made in response to an affirmative defense. R.00734.
In doing so, the district court effectively barred the statute of repose defense from being
raised under Rule 12(b)(6), something that is entirely inconsistent with Utah cases and
the very purpose of Rule 9. See supra Section I1.A. Rule 9 contains no such limitation,
and its express language applies to every allegation of fraud, whether pled in an
affirmative claim, in an affirmative defense, or in a response to an affirmative defense as
Plaintiff attempts to do in paragraph 108 of her FAC.

C. Fraud discovery is improper when a plaintiff cannot satisfy Rule 9(c).

Utah and federal case law also recognize that a critical purpose of Rule 9 is to

prevent fraud discovery from proceeding before fraud has been alleged with particularity,

Family Fin. Servs., Inc., 146 F. App’x 748, 751 (5th Cir. 2005) (“Plaintiffs must prove a
subsequent affirmative act of fraudulent concealment to toll the limitations [period].”).
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and the scope of such discovery thereby properly framed. See Shah v. Intermountain
Healthcare, Inc., 2013 UT App 261, 12, 314 P.3d 1079 (“[A] plaintiff alleging fraud
must know what his claim is when he files it” and a fraud claim should “seek to redress
... awrong, not ... find one”) (quoting Farlow v. Peat, Marwick, Mitchell & Co., 956
F.2d 982, 990 (10™ Cir. 1992) and Segal v. Gordon, 467 F.2d 602, 607—08 (2" Cir.
1972)); Fid. Nat. Title Ins. Co. v. Worthington, 2015 UT App 19, 1 11, 344 P.3d 156
(“Plaintiff’s assertion that they will ‘not know until discovery’ the specific
misrepresentations made is precisely what Rule 9(b) seeks to prevent.”).

Indeed, because the filing of the lawsuit itself evidences a plaintiff’s undisputed
knowledge of his or her claims, a plaintiff alleging claims could not have been brought
earlier because of a defendant’s fraudulent concealment must necessarily be in possession
of the specific facts of such concealment. This is particularly true here, where such
concealment must be affirmative. Otherwise, a plaintiff lacks the facts needed to bring
the suit in the first instance. Relieving a plaintiff of the burden to make such a showing
runs counter to the purpose of Rule 9(c), which requires allegations of fraud to be pled
with particularity, i.e., to keep the doors of discovery closed to fraud claims that are
easily alleged, but difficult to prove. Requiring specificity commits a plaintiff to a
version of events that must at least appear plausible before being given the full powers of
formal discovery to go in search of evidence to support allegations of such serious
wrongdoing.

Under this settled law, the district court erred in refusing to dismiss Plaintiff’s
FAC, and Plaintiff should not be allowed to proceed with discovery regarding an unpled
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fraud. Utah and federal cases recognize that discovery in this context is simply improper.
See cases cited supra; Caprin v. Simon Transp. Servs., 112 F. Supp. 2d 1251, 1255 (D.
Utah 2000) (“The purpose of Rule 9(b) is to prevent the filing of a complaint as a pretext
for the discovery of unknown wrongs.”). Accordingly, Intermountain requests that this
Court reverse the district court’s decision misapplying Rule 12 and refusing to apply Rule
9’s heightened pleading standards to Plaintiff’s allegations of affirmative fraudulent
concealment under § 78B-3-404(2)(b). The Court should dismiss Plaintiff’s remaining
claims with prejudice.

CONCLUSION

Intermountain respectfully requests that the Court reverse the district court’s
application of Rules 12(b)(6) and 9(c) of the Utah Rules of Civil Procedure and dismiss
as untimely under section 78B-3-404(1) all remaining claims against Intermountain with
prejudice.

DATED this 18" day of March, 2019.

MANNING CURTIS BRADSHAW

& BEDNAR PLLC

/s/ Jack T. Nelson

Alan C. Bradshaw
Chad R. Derum
John (Jack) T. Nelson

Attorneys for IHC Health Services, Inc.
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ADDENDUM

Contents: (1) Utah Code § 78B-3-404; (2) August 9, 2018 Order;
(3) August 9, 2018 Discovery Order

78B-3-404. Statute of limitations - Exceptions - Application.
(1) A malpractice action against a health care provider shall be commenced within two
years after the plaintiff or patient discovers, or through the use of reasonable diligence
should have discovered the injury, whichever first occurs, but not to exceed four years
after the date of the alleged act, omission, neglect, or occurrence.
(2) Notwithstanding Subsection (1):
(a) In an action where the allegation against the health care provider is that a
foreign object has been wrongfully left within a patient's body, the claim shall be
barred unless commenced within one year after the plaintiff or patient discovers,
or through the use of reasonable diligence should have discovered, the existence of

the foreign object wrongfully left in the patient's body, whichever first occurs; or

(b) In an action where it is alleged that a patient has been prevented from
discovering misconduct on the part of a health care provider because that health
care provider has affirmatively acted to fraudulently conceal the alleged
misconduct, the claim shall be barred unless commenced within one year after the
plaintiff or patient discovers, or through the use of reasonable diligence, should

have discovered the fraudulent concealment, whichever first occurs.
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(3) The limitations in this section shall apply to all persons, regardless of minority or

other legal disability under Section 78B-2-108 or any other provision of the law.
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issue regarding the interpretation of Section 404 and the scope of discovery. Having a
reported appellate decision would help provide guidance to the parties and uniformity in
administering those cases.

Second, an appeal at this juncture would promote judicial economy. A reported
decision with a clear statement of the law would help to avoid protracted motion practice in
every one of the hundreds of cases. Otherwise, there will likely be Rule 12 Motions and
significant discovery disputes in every case. Having one decision from an appellate court will
allow the district courts to better manage their dockets.

Finally, an appellate determination would help set the parties’ expectations in these
cases which could possibly lead to a resolution. Plaintiff’s counsel has stated that they intend
to bring a few cases as “trial balloons,” and that based on the results in these few cases might
be able to gauge the value of the remaining cases and try to resolve them. Early intervention
from the appellate courts would aid in that process.

For all of these reasons, this Court welcomes appellate review of this order at this
time, before discovery proceeds. Moreover, today, this Court also entered its order denying
Defendant’s Motion to Dismiss. Again, even though neither of these is a final order, “there is
no just reason to delay” appellate review of either of these rulings. U.R.C.P., Rule 54(b).
This Court would welcome that review at this time given the unique circumstances of this

case and the hundreds of others that are similarly situated.
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This ruling and order stands as the orders of this Court as to the matters addressed
herein. No further order is required. U.R.C.P. 7 (j)(1).

So ORDERED this day of August 2018.

\/
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